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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 199
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed undey/)
Service Tax Rules 1994 and Shall be accompany ed by a copy of t e grder. ap
against (one of which shall be certified copy) and should be accompanie By.'a feeswof |R

1000/- where the amount of service tax & interest demanded & penalty levied\é@‘ﬁ’\:. “Lak "%

less, Rs.5000/- where the amount of service tax & interest demanded & paﬁaj‘éyﬁ‘eﬂé&iﬁ‘}‘
*




more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated. :
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(QlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
. Superintendent of Central Excise & Service Tax (OIO) to apply to the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of

the Court Fee Act,1975, as amended.
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3 Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include: -

(i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;

(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

o

penalty, where penalty alone is in dispute. P v
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ORDER IN APPEAL

M/s. Intas Pharmaceuticals Limited, Corporate House, Near Sola Bridge,
$.G. Highwoy, Thaltej, Ahmedabad-380054 (hereinafter referred to as the
‘appellant’] have filed the present appeals against the following Orders-in-
Original (hereinafter referred fo as 'impugned orders') passed by the Assistant
Commissioner, Central CST & Central Excise, Division-Vl, Ahmedabad-North

(hereinafter referred to as 'adjudicating authority'] in the matter of refund

claims:
ST Appeal No. OlO No OIO Date Amount
No of
dispute |
<)
1% V2(ST)North/58/North/ | GST-6/Refund/48/AC/ 10.10.2018 | 33,24,834
Appeals/2019-20. RIJM /Intas/18-19
2 V2(ST)Nor1‘h/59/Nor'fh/ GST—é/RefundM?/AC/ 10.10.2018 1,03,846
Appeals/2019-20. RIM /Intas/18-19
3 V2(ST)69/North/Appe GST-6/Refund/é1/AC/ | 04.12.2018 2:07.720
als/2019-20. RIJM /Intas/18-19
4, \/2(ST)70/Nor’rh/Appe GST-6/Refund/54/AC/ | 23.10.2018 377929
als/2019-20. RJM /Intas/18-19
2 The facts of the cases, in brief, are that the appellant filed refund claims,

of T .3.44,75,725/-dated  31.08.2017,%1,68,31,419/-dated 01.09.2017,32,38,14,
544/- dated 31.03.2017 and <2,90,92,720/- dafed 11.01.2018 respectively in
respect of appeals shown above in terms of Notification No.12/2013-ST dated
01.07.2013 of Service Tax paid on specified services for the authorized
operations in SEZ. The said refund claims were partly sanctioned vide the
impugned orders by the adjudicating authority after rejecting the amounts of
Z45.76,951/-, $16,03,809/- I3,01,404/- and T19.52,608/- respectively on the
ground that the input services were not approved by the Approval Committee

and also on the ground that invoices were not available or it were not as per .

Rule 4A of Service Tax rules,1994.

3. Being aggrieved, the appellant filed these appedls against the rejection

of the refund claims, on the grounds inter alia menioning,

a) They do not contest the issue wherein é“fu dqamo n A as been rejected

under impugned orders on account of \Q;m +v/of invoices.




o)

c)

d)

f)

h)
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They submitted the list of approved services bearing No. KASEZ/DCO/Z-
SEZ/001/2007-08/VOL.1/90 did. 15.03.2016 from the Office of
Development Commissioner, Kandla Special Economic Zone for
approval of taxable service and additional list of taxable services by
Specified Officer, Ministry of Commerce, Pharmaceutical Specidl
Economic Zone, Matoda and Minutes of the 37th Meeting of the
Approval Committee for Sector Specific Pharmaceuticals held on

30.05.2016;
There is no dispute as to consumption of these services in the said SEZ unit

of the appellant;

As per the nofification No12/2013-ST dated 01.07.2013 exemption shall be
provided by way of refund of service tax paid on specified services
received by SEZ Unit or Devloper, when ab initio exemption has not been
availed, there is no requirement to obtain the approval of Committee for
claiming refund.

Services provfded to a SEZ or a unit in the SEZ is deemed as export as per
the provisions of Section 2(m) (i) of the SEZ Act, 2005 and as per Rule 31 of
the SEZ Rules, 2006, the appellants are entitled for exemption from
payment of service fax on the services which are provided or used in a
unit in the SEZ; '

The services of Cold- storage, Services provided by Director of the
Company, services provided by employee posted abroad to the
company, services provided by Foreign Branch Office to the company,
toleration of termination of agreement by Intas, Telecommunication
Services etc on which refund is claimed are covered under Rule 76 of the
SEZ Rules, 2006 and therefore, refund is admissible.

They seek support from the case laws of Varsed Detective & Secturity Pvt.
Ltd. vs. Commissioner ‘of Central Excise, Jaipur — 2017 (5) GSTL-327 (Tri.-
Del.), Makers Mart vs. CCE & ST, Jaipur-Il - 2016 (43) STE—SO‘? (Tri.- Del.).
Zydus Hospital Oncology Pvt. Ltd. vs. CCE, Ahmedabad - 2013 (30) STR-
487 (Tri.- Ahm.);

Since the services in question are consumed in SEZ for authorized

operations, said services are entitled for refus:
t ~gst53 ?#37
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i) Interest on delayed sanctioned refund is opplicoble. In this regard they
cited case law 2011 (273) ELT 3 (SC) in case of Ranbaxi Laboratories Ltd
v/s UOI and CBEC circular No.130/41/95-CX dated 30.05.1995.

4. In the Personal hearing held on 13.09.2019 Shri Kaza Subramanyam,
consultant, reiterated the grounds of appeal and produced additional
submission dated 13.09.2019 for consideration wherein they quoted various
citations in support of their claim and the further submitted that though the
services in question are not approved by the Approval committee, they are
enfitled for refund as said services are consumed in SEZ for authorized
operations. They also enclosed copy of OIA No.AHM-EXCUS-002-APP-31-19-20

dated 04.06.2019 in their own case on identical issue.

8. | have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and written submissions made by the
respondents and | observe that the appellant have not contested the issue of
rejection of refund claims pertaining to invoices which were not available.
Hence, | do not take up that issue for consideration and the impugned order
stands affirmed to that extant. The only issue related fo services not approved is

being contested by the appellant, to which | take up.

6. | find that the remaining issue fo be decided in the instant cases is
whether the refund claims has been rightly rejected on the un-approved

services provided by the oppellom to a unit situated in SEZ.

7 | find that the appellants have claimed the benefit of exemption
contained in the Notification No. 12/2013-ST dtd. 01.07.2013, the relevant part of

the notification is produced herein below for ready reference:

In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) read with
sub-section (3) of section 95 of Finance (No. 2), Act, 2004 (23 of 2004) and sub-
section (3) of section 140 of the Finance Act, 2007 (22 of 2007) and in supersession
of the notification of the Government of India in the Ministry of Finance
(Department of Revenue), No. 40/2012-Service Tax, dated the 20th June, 2012,
published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (1),
vide number G.S.R. 482(E), dated the 20th June, 2012, except as respects things
done or omitted to be done before such supersession, the Central Government, on
being satisfied that it is necessary in the public inter€st so ta{: hereby exempts the
services on which service tax is leviable under éetion-66Bl oLty said Act, received
by a unit located in a Special Economic Zofie (fiereinaft . Eeferred to as SEZ
Unit) or Developer of SEZ (hereinafter l-ef(E‘l\‘Eef\ tof.-s;f;hc f)é;v loper) and used

o\ 7 2
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for the authorised operation from the whole of the service tax, education cess, and
secondary and higher education cess leviable thereon.

2. The exemption shall be provided by way of refund of service tax paid on
the specified services received by the SEZ Unit or the Developer and used for the

authorised operations :

Provided that where the specified services received by the SEZ Unit or the
Developer are used exclusively for the authorised operations, the person liable to pay
service tax has the option not to pay the service tax ab initio, subject to the

conditions and procedure as stated below.

3. This exemption shall be given effect to in the following manner :

(D The SEZ Unit or the Developer shall get an approval by the

Approval Committee of the list of the services as are required for the
authorised operations (referred to as the ‘specified services’ elsewhere in the
notification) on which the SEZ Unit or Developer wish to claim exemption from

service tax.

(1) The ab initio exemption on the specified services received by the SEZ
Unit or the Developer and used exclusively for the authorised operation shall be
allowed subject to the following procedure and conditions, namely :- .'-

(a) the SEZ Unit or the Developer shall furnish a declaration in Form A-
1, verified by the Specified Officer of the SEZ, along with the list of specified
services in terms of condition (I);

(b) on the basis of declaration made in Form A-1, an authorisation shall
be issued by the jurisdictional Deputy Commissioner of Central Excise or Assistant
Commissioner of Central Excise, as the case may be to the SEZ Unit or the

Developer, in Form A-2;

(¢) the SEZ Unit or the Developer shall provide a copy of said
authorisation to the provider of specified services. On the basis of the said
authorisation, the service provider shall provide the specified services to the SEZ
Unit or the Developer without payment of service tax;

(d) the SEZ Unit or the Developer shall furnish to the jurisdictional
Superintendent of Central Excise a quarterly statement, in Form A-3, furnishing the .
details of specified services received by it without payment of service tax;

(e) the SEZ Unit or the Developer shall furnish an undertaking, in Form
A-1, that in case the specified services on which exemption has been claimed are not
exclusively used for authorised operation or were found not to have been used
exclusively for authorised operation, it shall pay to the government an amount that is
claimed by way of exemption from service tax and cesses along with interest as
applicable on delayed payment of service tax under the provisions of the said Act
read with the rules made thereunder.

(1IT) The refund of service tax on (i) the specified services that are not
exclusively used for authorised operation, or (ii) the specified services on which
ab initio exemption is admissible but not claimed, shall be allowed subject to the
following procedure and conditions, namely :-

(a) the service tax paid on the specified services that are common to the
authorised operation in an SEZ and the operation i ariff area [DTA
unit(s)] shall be distributed amongst the SEZ Unit pex and the DTA
unit (s) in the manner as prescribed in rule 7 of t’ ditiRules. For the
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purpose of distribution, the turnover of the SEZ Unit or the Developer shall be taken
as the turnover of authorised operation during the relevant period.

(b) the SEZ Unit or the Developer shall be entitled to refund of the

service tax paid on (i) the specified services on which ab-initio exemption is
admissible but not claimed, and (ii) the amount distributed to it in terms of clause

(a).

(c)  the SEZ Unit or Developer who is registered as an assessee under the
Central Excise Act, 1944 (1 of 1944) or the rules made thereunder, or the said Act or
the rules made thereunder, shall file the claim for refund to the jurisdictional Deputy
Commissioner of Central Excise or Assistant Commissioner of Central Excise, the as
the case may be, in Form A-4; :

(d) the amount indicated in the invoice, bill or, as the case may
be, challan, on the basis of which this refund is being claimed, including the service
tax payable thereon shall have been paid to the person liable to pay the service tax
thereon, or as the case may be, the amount of service tax payable under reverse
charge shall have been paid under the provisions of the said Act;

(e) the claim for refund shall be filed within-one year from the end of the
month in which actual payment of service tax was made by such Developer or
SEZ Unit to the registered service provider or such extended period as the Assistant
Commissioner of Central Excise or the Deputy Commissioner of Central Excise, as
the case may be, shall permit;

6] the SEZ Unit or the Developer shall submit only one claim of refund
under this notification for every quarter :

Explanation. - For the purposes of this notification “quarter” means a period of
three consecutive months with the first quarter beginning from 1st April of every
year, second quarter from lst July, third quarter from 1st October and fourth quarter
from 1st January of every year.

(g) the SEZ Unit or the Developer who is not so registered under the
provisions referred to in clause (c), shall, before filing a claim for refund under this
notification, make an application for registration under rule 4 of the Service Tax

Rules, 1994.

(h) if there are more than one SEZ Unit registered under a common
service tax registration, a common refund may be filed at the option of the assessee.

(Iv) The SEZ Unit or Developer, who intends to avail exemption or refund
under this notification, shall maintain proper account of receipt and use of the
specified services, on which exemption or refund is claimed, for authorised
operations in the SEZ.

4. Where any sum of service tax paid on specified services is erroneously
refunded for any reason whatsoever, such service tax refunded shall be recoverable
under the provisions of the said Act and the rules made thereunder, as if it is
recovery of service tax erroneously refunded :

5 Notwithstanding anything contained in this notification, SEZ Unit or the
Developer shall have the option not to avail of this exemption and instead take
CENVAT credit on the specified services in accordance with-the-CENVAT Credit

Rules, 2004.
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Act, or the rules made thereunder shall apply, so far as may be, in relation to refund
of service tax under this nouﬁcatlon as they apply in relation to a SEZ.

7 This notification shall come into force on the date of its publication in the
Gazette of India.
. From plain reading of the above, it is very clear that exemption under
this notification is applicable to the services received by units located in a
Special Economic Zone (SEZ Unit) or Developer of SEZ and used for the
authorized operations. The procedure prescribed under para 3(1) stipulates
that The SEZ Unit or the Developer shall get an approval by the Approval
Committee of the list of the services as are required for the authorised
operations and on which the SEZ Unit or Developer wish to claim exemption
' from service tax. Therefore, first and foremost condition of the notification is that
exemption can be claimed by SEZ unit or Developer in respect of those services
which are approved by Approval Committee. Part(lll) of para 3 of the
notification supra further deals with refund to SEZ unit or Developer specifying
therein procedure/conditions thereof. Para 2 of the notification supra provides
that though, the notification provides exemption to specified services by way of
refund, it also gives option to the provider of services not to pay service tax ab
initio subject to the conditions and procedures thereof. As per the term of the
nofification supra, the exemption is available fo specified services by way of
refund wherein tax has been paid and also to the services wherein option not
to pay service tax ab inifio has been preferred. The procedure prescribed
under para 3(1) makes it mandatory for both types of exemption claimant that
the SEZ Unit or the Developer shall get an approval by the Approval Committee
of the list of the services as are required for the authorized operations and on
which the SEZ Unit or Developer Wish to claim exemption from service fax. In
other word, it is first and foremost condition of the noftification that exemption
can be claimed by SEZ unit or Developer in respect of those services which are
approved by Approval Committee irespective of the fact whether the
exemption is claimed by way of refund or by opting not to pay service fax ab
initio. It is one of the submissions of the appellant that though the services in
question are not approved by the Approval committee, they are entitled for
refund as said services are consumed in SEZ for authorized operations. In view
of this observation of the appellant, it is safely acknowledged that it is nowhere
contested by the appellant that the services in question were approved by the
Approval committee. | observe that the condition of the nofification in respect

of approval of the list of the services by the Approval Commih‘ee has not been

fulfilled.
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nofification No12/2013-ST dated 01.07.2013 exemption shall be provided by
way of refund of service fax paid on specified services received by SEZ Unit or
Devloper, when ab inifio exemption has not been availed and there is no
requirement to obtain the approval of Committee for claiming refund - is nof
acceptable. The appellant has provided copy of OIA No.AHM-EXCUS-002-APP-
31-19-20 dated 04.06.2019 in their own case for earlier period during the
personal hearing as additional submission for consideration wherein their
appeal has been allowed. | observe in this regard that in the notification

No.12/2013-ST dtd. 01.07.2013, the crucial conditions of the nofification at parc
3 (1) is that -

“ (I) The SEZ Unit or the Developer shall get an approval by the Approval
Committee of the list of the services as are required for the authorised
operations (referred to as the ‘specified services’ elsewhere in the notification) on
which the SEZ Unit or Developer wish to claim exemption from service tax.”

Here | find that said condition has not been complied with and therefore
| hold that the appellant is not entitled for benefit of exemption - “ noftification

No.12/2013-ST dtd. 01.07.2013. In view of this, | do not agree with said Order-In-
Appeal.

8. It is contested by the appellant that services provided to a SEZ or a
unit in the SEZ is deemed as export as per the provisions of Section 2(m){ii) of the
SEZ Act 2005 and as per Rule 31 of the SEZ Rules, 2006, the appellants are
entitled for exemption from payment of service tax on the services which are
provided or used in a unit in the SEZ | observe in this regard, that when
conditional exempfions are provided .subjec’r to following
conditions/procedures of the nofifications, there cannot be any relaxation to
the claimant of the exemption wherein conditions/procedures so prescribed
under the nofifications are not fulfilled. In the mechanism wherein tax has to be
discharged by DTA units and refund of the same has to be claimed by SEZ unit
receiving such services, approval by the Approval Committee of services fo be
used in SEZ unit is one of the major conditions inserted in the notification. It has
revenue implications too and hence lapse in fulfiling the condition of
nofification cannot be overlooked considering it as a proceduradl lapse. It is
further pleaded by the appellant that they seek support from the case laws of
Varsed Detective & Secturity Pvt. Lid. vs. Commissioner of Central Excise, Jaipur
- 2017 (5) GSTL-327 (Tri.- Del.). | find that n‘(g/g/s;@rbs%e}jby the Tribunal in said
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appeal. Hence this case law s distinguishable and therefore not applicable in
this case. Other citations provided by the appellant i.e. Makers Mart vs. CECE &
ST, Jaipur-Il - 2016 (43) STR- 309 (Tri.- Del.), Zydus Hospital Oncology Pvt. LTd VS.
CCE, Ahmedabad - 2013 (30) STR-487 (Tri.- Ahm.) etc are havi ing different back

ground and cannot be made applicable to the present case.

2 In view of the above the impugned order so far it relates to rejection of
refund holding that the services were not approved by the Approval
Committee, is accepted. The appeals filled by the appellant are accordingly

rejected.

10. The appealis disposed off accordingly.
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(Gopi Nofh] .
Commissioner (Appeals)
Date:
Central Tax TAppeals)
Ahmedabad.
By R.P.A.D.
i2);
M/s. Intas Pharmaceuticals Limited,
Corporate House, Near Sola Bridge, .

5.G. Highway, Thalte],
Ahmedabad-380054.

Copy to:-

1. The Chief Commissioner, Central Tax, Ahmedabad Zone.

2. The Principal Commissioner, Central Tax, Ahmedabad-North.

3. The Additional Commissioner, System, Cenfral Tax, Ahmedabad-North
4. The Dy/Asst Commissioner, Cenftral Tax, Division VI, Ahmedabad-North.
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